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JUSTICE COMMITTEE 
 

AGENDA 
 

26th Meeting, 2012 (Session 4) 
 

Tuesday 18 September 2012 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Scottish Civil Justice Council and Criminal Legal Assistance Bill: The 

Committee will take evidence on the Bill at Stage 1 from— 
 

Dr Cyrus Tata, Reader in Law, Strathclyde University; 
 

and then from— 
 

Kenny MacAskill, Cabinet Secretary for Justice; 
 
Colin McKay, Deputy Director, Legal System Division, Ondine Tennant, 
Policy Officer, Nicholas Duffy and Felicity Cullen, Scottish Government 
Legal Directorate, Scottish Government. 
 

3. Defamation Bill (UK Parliament legislation): The Committee will take 
evidence on legislative consent memorandum LCM(S4) 13.1 from— 

 
Kenny MacAskill, Cabinet Secretary for Justice; 
 
Colin McKay, Deputy Director, Legal System Division, and Felicity Cullen, 
Scottish Government Legal Directorate, Scottish Government. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
Charities Restricted Funds Reorganisation (Scotland) Regulations 2012 
(SSI 2012/219); 
  
Charities Reorganisation (Scotland) Amendment Regulations 2012 
(SSI 2012/220). 
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5. Defamation Bill (UK Parliament legislation): The Committee will consider its 

views on LCM(S4) 13.1 in order to inform the drafting of its report.  
 
 

Peter McGrath 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 
 
 
 
 
 
The papers for this meeting are as follows— 
 
Agenda item 2  

Copy of the Bill, associated documents and the SPICe 
briefing  
 

  

Written submissions received on the Bill  
 

  

Paper by SPICe (private paper) 
 

J/S4/12/26/1 (P) 

Agenda item 3  

Paper by the Clerk (private paper) 
 

J/S4/12/26/2 (P) 

Agenda item 4  

SSI cover note 
 

J/S4/12/26/3 

Charities Restricted Funds Reorganisation (Scotland) 
Regulations 2012 (SSI 2012/219)  
 

  

SSI cover note 
 

J/S4/12/26/4 

Charities Reorganisation (Scotland) Amendment 
Regulations 2012 (SSI 2012/220)  
 

  

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/50220.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/50220.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/52440.aspx
http://www.legislation.gov.uk/ssi/2012/219/contents/made
http://www.legislation.gov.uk/ssi/2012/219/contents/made
http://www.legislation.gov.uk/ssi/2012/220/contents/made
http://www.legislation.gov.uk/ssi/2012/220/contents/made
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Justice Committee 
 

26th Meeting, 2012 (Session 4), Tuesday 18 September 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Charities Restricted Funds Reorganisation (Scotland) Regulations 
2012 (SSI 2012/219) 

Type of Instrument: 
 

Negative 

Coming into force: 1 November 2012 

Justice Committee deadline to 
consider SSI: 

22 October 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No  

Purpose of Instrument:  

1. The purpose of the instrument is to set out the process that charities and the 
Office of the Scottish Charity Regulator must follow when making and considering an 
application to reorganise a restricted fund1. More details on the purpose of the 
instrument can be found in the policy note (see Annexe A). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/219/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 6 July 2012 and the Justice Committee has been 
designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 

                                            
1 A restricted fund is a fund of property (which may include money) which has been given to a charity 
for a specific purpose.   

http://www.legislation.gov.uk/ssi/2012/219/contents/made
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5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 
 

Policy Note 
Charities Restricted Funds Reorganisation (Scotland) Regulations 2012 

SSI 2012/219 
 
The above Regulations were made in exercise of the powers conferred by sections 
43A and 43D of the Charities and Trustee Investment (Scotland) Act 2005 (“the 2005 
Act”). The instrument is subject to the negative procedure. 
 
Policy Objectives 
 
The purpose of this instrument is to set out the process which charities and the 
Office of the Scottish Charity Regulator (OSCR) must follow when making and 
considering an application to reorganise a restricted fund. A restricted fund is a fund 
of property (which may include money) which has been given to a charity for a 
specific purpose.   
 
The Regulations set out a process for application by charities to OSCR and for 
decisions by OSCR which applies regardless of the size of the fund. However, where 
a fund is large (property of over £1million or income over £100,000) the Regulations 
set out a higher level of publicity than is needed otherwise. Similarly, the Regulations 
allow OSCR discretion to dispense with the need to publish information about 
proposed schemes involving very small funds. This recognises that OSCR must act 
in a proportionate manner in the exercise of its functions. 
 
Consultation 
 
The proposal to allow OSCR to approve the reorganisation of restricted funds was 
consulted on in spring 2009 in a consultation which covered proposed minor 
amendments to the 2005 Act and charities accounts regulations. Respondents were 
asked if they supported OSCR having the power to be able to approve such a 
scheme. 
 
47 respondents commented on the question, with 46 agreeing with the proposal.  
The remaining respondent did not offer a view on this point. A number of those in 
agreement highlighted that OSCR would only be able to act in such circumstances 
where the charity opted to approach it. 
 
In addition, a consultation was held in winter 2011-2012 on the detail of the 
Regulations. The majority of respondents agreed with the approach that was taken 
with the Regulations – which was to align them, as far as possible, with the Charities 
Reorganisation (Scotland) Regulations 2007.   
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Financial Effects 
 
The Cabinet Secretary for Finance, Employment and Sustainable Growth confirms 
that no BRIA is necessary as the instrument imposes no financial effects on the 
Scottish Government, local government or on business. There may be some 
financial effect on those charities who opt to make an application under the 
provisions. However, only those charities which apply to OSCR as regards large 
restricted funds (having property of over £1million or income over £100,000) will 
incur any additional cost. This cost will be offset, if the charities’ applications to 
OSCR are granted, with the more effective use of charitable funds by the charities.   
 
Governance & Communities 
Scottish Government 
July 2012 
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Justice Committee 
 

26th Meeting, 2012 (Session 4), Tuesday 18 September 2012 
 

SSI cover note 
 
SSI title and 
number: 
 

Charities Reorganisation (Scotland) Amendment Regulations 
2012 (SSI 2012/220) 

Type of Instrument: 
 

Negative 

Coming into force: 1 November 2012 

Justice Committee deadline to 
consider SSI: 

22 October 2012 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No  

Purpose of Instrument:  

1. The purpose of the instrument is to set out changes to the process that charities 
and the Office of the Scottish Charity Regulator must follow when making and 
considering an application to reorganise a charity. More details on the purpose of the 
instrument can be found in the policy note (see Annexe A). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/220/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 6 July 2012 and the Justice Committee has been 
designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 

http://www.legislation.gov.uk/ssi/2012/220/contents/made
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Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 

Policy Note 
Charities Reorganisation (Scotland) Amendment Regulations 2012 

SSI 2012/220 
 
The above Regulations were made in exercise of the powers conferred by section 39 
of the Charities and Trustee Investment (Scotland) Act 2005 (“the 2005 Act”). The 
instrument is subject to the negative procedure. 
 
Policy Objectives 
 
The purpose of this instrument is to set out changes to the process which charities 
and the Office of the Scottish Charity Regulator (OSCR) must follow when making 
and considering an application to reorganise a charity.   
 
The Regulations set out a process for application by charities to OSCR and for 
decisions by OSCR which applies regardless of the size of the charity. However, 
where a charity is large (having income over £250,000) the Regulations set out a 
higher level of publicity than is needed otherwise. Similarly, the Regulations allow 
OSCR discretion to dispense with the need to publish information about proposed 
schemes involving very small charities. This recognises that OSCR must act in a 
proportionate manner in the exercise of its functions. 
 
Consultation 
 
The original Regulations were consulted on in early 2007 and have been in effect 
since mid-2007.   
 
Following the amendment of the 2005 Act to allow OSCR to approve the 
reorganisation of restricted funds (see SSI 2012/219) and the consultation on the 
proposals for the application process and decision method, it was decided to align 
the application methods as much as possible. This recognises that a charity may 
apply to reorganise itself and a restricted fund at the same time. Respondents, 
including OSCR, were supportive of this approach. 
 
Financial Effects 
 
The Cabinet Secretary for Finance, Employment and Sustainable Growth confirms 
that no BRIA is necessary as the instrument imposes no financial effects on the 
Scottish Government, local government or on business. There may be some 
financial effect on those charities who opt to make an application under the 
provisions. However, only those large charities which apply to OSCR (having income 
over £250,000) will incur any additional cost. This cost will be offset, if the charities’ 
applications to OSCR are granted, with the more effective use of charitable funds by 
the charities.   
 
Governance & Communities 
Scottish Government 
July 2012 
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